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No. 4713

(N THE

United States Circuit Court of Appeals

For the Ninth Circuit

G. A. Yedin,

vs.

O. A. McCONNELL,

Plaintiff in Error,

Defendant in Error,

REPLY BRIEF FOR PLAINTIFF IN ERROR.

Counsel devote more than half of their brief to a

suggestion that this appeal be dismissed, on the theory

that plaintiff did not establish belov^, a prima facie

case. Their argument is substantially as follows:

At the time he located the claim in controversy,

plaintiff was a convict on parole; by reason of his

sentence, his civil rights were suspended; the pardon,

subsequently granted, did not relate back to make the

location valid. Further, not having made out a prima

facie case below, he is not now a party in interest;

hence his appeal should be dismissed.

This argument, at first, seems soimd and logical,

but just a cursory analysis shows its fallacies:



I.

PLAINTIFF'S CIVIL RIGHTS WERE ONLY SUSPENDED FOR
"THE TERM OR DURATION OF SUCH IMPRISONMENT".

PAROLE MARKED THE END, OR DURATION OF THE
ACTUAL IMPRISONMENT.

It will be observed that

:

Section 2077 of the Compiled Laws of Alaska makes

the obvious distinction between the term and the

duration of imprisonment.

''Sec. 2077. That a judgment of imprisonment
in the penitentiary for any term less than life

suspends all civil rights of the person so sen-

tenced, and forfeits all public offices and all

private trusts, authority or power, during the

term or duration of such imprisonment." (Un-

derscoring ours.)

The sentence, (which is merely the announcement

of the judgment), fixes the term of the imprisonment.

The actual confinement within the prison, which, in

fact, is the duration of imprisonment itself, may last

for full length of the term or it may be for a period

less than the term. As, for instance, where the pris-

oner benefits by the "good behavior" provisions of the

penal statutes; or where the prisoner is paroled and

leaves prison during the term for which he was sen-

tenced. It is true that the term continues, but it is

served without the prison walls rather than within,

and the convict is free from imprisonment and is en-

joying an amelioration of his sentence. It is also true

that he is still in legal custody and under the control

of the warden, and his movements and actions are

restrained and restricted, but his actual confinement,

or imprisonment, has ceased, and, for the time being,



is suspended. If he violates his parole, the warden

issues a warrant for his arrest, and his imprisonment

continues for the term, as though he had not been

free on parole.

The principles just set forth are sustained by

numerous authorities.

The principal case relied on by the defendant:

Anderson, v. Co rail, 263 U. S. 193,

itself draws tlie distinction betw^een ''imprisonment,

or other restraint contemplated by law". What the

Court says (even though obviously dicta), as to parole

being in legal effect imprisonment, is in no way op-

posed to these views. Parole is the "other restraint"

which the law contemplates—it, obviously, is not im-

prisonment. Its effect, legal or otherwise, may be the

same as imprisonment, because the convict is not per-

mitted to roam at large as he pleases. He must keep

the conditions of his parole, report to the warden and

do, and refrain fi'om doing*, certain things. He is still

in legal custody, but he is free within certain limits

and in any view of the matter, he is free from actual

imprisonment.

The Court (in Anderson v. Corall, su])ra), had

under consideration the case of a convict sentenced in

the Federal Courts for three years. After serving a

third of his term, he was paroled. A few mftnths after

the parole was granted, the w^arden issued a warrant

to apprehend the convict as having violated his parole.

After the warrant was issued, but before it was served,

he w^as convicted of a crime in the State of Illinois,

and was sentenced and confined in the Illinois State



Penitentiary. After Ms release, he was retaken under

the warden's warrant and returned to the federal

penitentiary. His parole was then revoked by the

Federal Parole Board, and the Court says:

'Hhe validity of that action is the only question

involved.
'

'

The warden contended that during the time the

prisoner was confined in the Illinois State Peniten-

tiary, he was out of the legal custody and control of

the warden, and that therefore, such time should not

be counted as part of the term of his original sentence.

The Supreme Court, upholding this contention, and

reversing the Circuit of Appeals, 8th Circuit (279

Fed. 822), (which latter decision is quoted at length

by counsel at page 7 of their brief) says (263 U. S.

193) :

"Mere lapse of time without imprisonment
or other restraint contemplated. by law does not

constitute service of sentence. Escape from
prison interrupts service and the time elapsing

between escape and retaking will not be taken
into account or allowed as a part of the term
(citations). The parole authorized by the statutes

does not suspend service or operate to shorten the

term. While on parole the convict is bound to

remain in the legal custody and under the con-

trol of the warden until the expiration of the

term, less allowance, if any, for good conduct.

While 'this is an amelioration of punishment, it

is in legal effect imprisonment. The sentence and
service are subject to the provisions of Section 6,

that if the parole be terminated the prisoner shall

serve the remainder of the sentence originally im-

posed without deduction for the time he was out

on parolQ.



''Corall's violation of the parole, evidenced by
the warden's waiTant and his conviction, sentence
to and confinement in the Joliet Penitentiary,
interrupted his service under the sentence here in

question, and was in legal effect on the same
plane as an escape from custody and control of
the warden. His status and rights were analagous
to those of an escaped convict." (Underscoring
ours.

)

A mere reading of this case demonstrates that it is

not at all in jjoint, and far from being authority, to

sustain counsel's contention that when plaintiff in the

case at bar was liberated on parole, he was, neverthe-

less, still considered "imprisoned" within contempla-

tion of Section 2077, Compiled Laws of Alaska.

Quite the contrary, the case holds that:

"mere lapse of time without imprisonment or

other restraint contemplated by the law, does not

constitute service of sentence." (Underscoring
ours.

)

The "other restraint contemi)lated l)v the law", is

parole, and a prisoner on parole is, in fact, serving

his sentence. The case is definite authority, therefore,

that there is a distinction between imprisonment and
parole, and that parole is not imprisonment, but is, in

fact, "the othei' I'estraint contemplated by law".

This distinction is well recognized by other au-

thorities.

"Parole", says the Court in

Duehay v. Thompson, 223 Fed. 305,

"is tantamount to a commutation, since it substi-
tutes a lesser punishment for that imposed in the
sentence, and changes the punishment known to



the law, for another and different punishment,
also known to the law."

It is obvious that when the law provides that a judg-

ment of imprisonment (sentence) shall suspend civil

rights, its purpose is fulfilled during the time of actual

confinement. But such provision is totally without

purpose or reason, and is, in fact, nullified, when the

law, by a statute of equal dignity, permits the convict

to serve the sentence or part of it, in freedom (even

though restricted) so that he can go out and rehabili-

tate himself and become a useful member of society.

It would be absurd for the law to open up such an

avenue of opportimity to the convict and at the same

time withhold his civil rights, which he requires at

that time, more than any other, perhaps, to win his

way. Therefore, the law very definitely and very

wisely provides, that the suspension of civil rights

shall be only for the ^ ^ duration

'

' of the imprisonment.

This logical, and obviously reasonable, way of view-

ing the matter is set forth with great clarity in

Byers v. Sun Savings Bank, (Okla.) 139 Pac.

948;

52 L. R. A. (N. S.) 320.

The Court was considering Section 2680, Wilson's

Revised Statutes (which is identical, almost word for

word with Section 2077, Compiled Laws of Alaska)

and is as follows

:

^'A sentence of imprisonment in the peniten-
tiary for any term less than life suspends all the
civil rights of the person so sentenced, and for-
feits all public offices, and all private trusts, au-
thority or power, during the term of such im-
prisonment."



The Court was also considering another Oklahoma

statute which provides that a person deprived of civil

rights is not capable of contracting, and says:

"The language of these statutes, in the absence
of other recognized and established principles of
law, would seem to divest a citizen of all rights

whatsoever, and render him absolutely civiliter

niortus, but the principles of law which this

verbiage literally imports had its origin in the

fogs and fictions of feudal jurisprudence, and

doubtlessly have been brought forward into mod-

ern statutes without fully realizing either the

effect of its literal significance or the extent of its

infringement upon the s])irit of our system of

government. At any rate, the full significance of

such statutes has never been enforced by our
courts, for the principal reason that they are out

of harmony with the spirit of our fundamental
laws and with other 7:)rovisions of statutes. * * *

The following decisions clearly show the trend of
American decisions, and fully support the fore-

going conclusions (citing eleven cases) :

"While none of the foregoing decisions dis-

cusses and passes upon the entire proposition
necessary to be determined here, yet upon tlie

whole, taken as one entire exhaustive treat ise

upon the various questions arising under statutes

similar to oui-s, th(>v fully sustain tlu* conchisions

herein r(>ached. * * * When a person is con-

victed of a felony, he is deprived of his political

rights, such as the right of suffrage, right to hold
office, to participate in the affairs of government,
and, besides this he is deprived of his liberty to

roam at large, and of his time and the benefit of
his own labor, which are forfeited to the state,

and he is subjected to such prison regulations as
are necessary to enforce the penalty of the law.



And, upon obtaiiiing a parole, in the absence of

express restrictions, he is restored to his liberty

to go at large and to his natural right to the

fruits of his own labor, so long as he lives up to

the conditions of the parole. This would logically

carry with it the right to make contracts and to

acquire and dispose of his own private property. '

*

(Underscoring ours.)

The termination of the imprisonment suspends the

effect of the imprisonment. If the effect of the im-

prisonment is a loss of civil rights, then when the

imprisonment itself is suspended, and liberty (though

restricted) is restored to the convict, his civil rights

are again his. The convict goes about his business

with his fellows, on an equal footing with them, so

long as he does not Ariolate the conditions under which

liberty is given him.

''The parole does not in any wise displace or
abridge the sentence: it merely stops its execu-
tion for a time only, may be, or indefinitely; it

may prove,—it suspends, not destroys. The sus-

pension is like that which occurs constantly in the
administration of criminal laws, where the de-

fendant appeals from the judgment of convic-

tion." (Underscoring ours.)

Fuller V. State, (Ala.) 26 So. 146.

The suspension of his imprisonment, and the

restoration at the same time of his civil rights, and as

a part of his new liberty, clothed the plaintiff again

with his full rights of citizenship. Counsels' inapt

illustrations (Defendant's Brief, p. 10) of the con-

vict in actual imprisonment at work with a road gang

attempting to locate a mining claim, and of the con-



vict reniaiiiing imprisoned within the walls of the

penitentiary, locating a claim through an attorney-in-

fact, are beside the point, and overlook entirely the

all-important provision of the statute, that civil rights

are suspended for '* duration" of imprisonment. Obvi-

ously in both of the cases mentioned there is a status

of actual imprisonment.

II.

THE EFFECT OF THE PARDON.

Counsel totally misconceive the purpose for which

the pardon was offered and received in evidence (Tr.

p. 101.) Certain questions were asked the plaintiff

on cross-examination which his counsel deemed were

prompted by a desire on the part of defendant to im-

peach plaintiff by showing that he had previously

been convicted of a felony. To protect him against

such inquiry the pardon was introduced to show that

plaintiff was purged of guilt in connection with his

conviction and should be protected from any allusion

to that matter (Tr. p. 102). Nothing appears in the

record, and indeed there was nothing, to connect the

pardon with any question of the restoration of civil

rights or that such restoration related back to the

date ])laintiff located the claim in controversy. Plain-

tiff had proved he was a citizen by the introduction

of testimony concerning his naturalization (Tr. pp.

179-180). Counsels' statement (p. 11 of Defendant's

Brief) that the trial Court was of the opinion that

the pardon granted to plaintiff wiped out the convic-

tion, and validated the location, is totally without sup-
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port in the record. The trial Court, nowhere, either

by direct statement or by reference, so decides.

We have not found a case in which the proposition

is discussed or decided that a pardon is effective to

relate back and validate an act, which, at the time

of its performance, was illegal because of the existing

disability of a conviction.

The cases cited by counsel do not go to this point

at all.

Kfwte V. U. S., 95 U. S. 149 (Defendant's

Brief, p. 11.)

In this case, the petitioner was the owner of per-

sonal property confiscated by the Government because

petitioner took part in the War of Rebellion. The

property was sold and the proceeds were paid into the

Treasury. Subsequently the claimant was pardoned

by the General Amnesty proclaimed by President

Johnson. It was held that the right of the Govern-

ment to the funds became vested on conviction, and

the funds could not be released from the Treasury, by

pardon, but only through an appropriation made by

Congress.

Ex parte Garland, 4 Wall 333 (Defendant's

Brief, pp. 12 and 13.)

In this case Garland, an attorney, had taken the

oath required by the Supreme Court rules in 1860, to

permit him to practice before that Court. He took

part in the War of Rebellion, and after the war in

1865 he attempted to practice in the Supreme Court

without taking the oath then required, which oath,

would oblige him to swear that he had taken no part
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in the war against the Government. In 1865 he re-

ceived a full and complete pardon from the President.

The question was, what effect had the pardon to re-

lease the applicant from the necessity of subscribing

to the oath of 1865.

The Court held that allhougli a pardon:

"blots out the existence of guilt, so that in the

eye of the hiw the offender is as innocent as

though he had never committed the offense,"

nevertheless,

"there is only this limitation to its operation; it

does not restore offices forfeited or property or
interests vested in others in conse(iuence of the

conviction aud judgment."

The Court further held

:

"It is not within the constitutional jjower of

Congress thus to inflict punishment beyond the

reach of executive clemency."

This latter question w^as what the (^ourt had under

consideration and it decided that to compel the peti-

tioner to take the oath was a form of punishment and

could not be exacted.

The next case cited by defendant is:

In re Spenser, 5 Sawyer 195, Fed. Cas. No.

13,234 (Defendant's Brief, p. 13).

This involved an application for citizenship. It

appeared that the applicant, after his declaration of

intention, had been convicted of a felony, served part

of his term and was then pardoned. The sole question

was whether subsequent to his declaration of intention

he had behaved as a man of good moral character.
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The Court held that the fact of his conviction was

proof that he had not, and although the pardon re-

moved "the guilt and restores the party to a state of

innocence", nevertheless, so far as the requirements

of admission to citizenship are concerned, after

declaration of intention, the pardon did not relate

back to wipe out the crime so as to satisfy that re-

quirement of the statute concerning good behavior.

III.

THE LOCATION MADE BY PLAINTIFF WAS NOT VOID OR
A NULLITY, AND HE IS A PARTY IN INTEREST ON THIS
APPEAL.

From their contention that plaintiff was without

civil rights, counsel quickly deduce their own con-

clusion that his location was void and he is, therefore,

without interest on this appeal.

In the first place, if it were conceded, for the sake

of argument, that plaintiff was without civil rights,

then surely he would be in no worse a situation than

is an alien, who was never possessed of them, or of

any attribute of citizenship. Yet our Courts have

uniformly held that the location of a mining claim by
an alien is not illegal or void, but, at most, is only

voidable by the act of the Government. And, further,

if an alien, after locating a claim and prior to the

inception of any adverse rights, files his declaration

of intention to become a citizen, such declaration is

held to relate back to the date of the location and to

validate the transaction.
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Such was the decision of this Court in

Shea V. Nilima, (9th Cir.) 133 Fed. 209,

citing nuniei'ous other decisions.

In any view of the matter, therefore, the location by

the plaintiff is not void, is not a nullity, and he has,

and asserts, rights, as a party to the action, and is an

interested party on this appeal.

Inasmuch as the citizenship of defendant is ques-

tioned herein and is one of the points covered by

assignments of error Nos. VII and VIII (Tr. p. 385),

this Court will desire to examine this case on its

merits and not to dismiss the appeal. In a matter

of this kind, an adverse suit, both parties are actors,

and the government is the interested third party.

Neither party can rely on the failure of the other's

title, but must establish his own (cases cited Plain-

tiff's Brief, pp. 34 to 47).

There is neither allegation in the pleadings, nor

proof anywhei'e in the record that the defendant,

McConnell, was or is a citizen of the United States.

This defect, presented in the assignments (supra) is

dealt with in plaintiff's opening brief, and is also here-

inafter mentioned.

TV.

DEFENDANT HAS FAILED TO MEET PLAINTIFF'S
ASSIGNMENTS OF ERROR.

Not to weary the Court with a repetition of the

arguments in plaintiff's opening brief, in support of

the assignments of error, we desire merely to call

attention to the following matters:
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(a) Defendant Has Not Supported the Defective Certificate of

Location.

(1) No authority is cited that will excuse the

failure of the certificate to conform to the statutory

requirement that the date of discovery be stated.

(2) Counsel state (Brief, p. 28)

:

"It is thus apparent that at least half of the

calls to adjoining claims are correct, and that

the description of the claim as '16 below Cleary',

serves to give the approximate location of the

claim."

This, we assert, is not sufficient. The location certifi-

cate must have more than ''approximate" accuracy,

and must be sufficient to enable one to go upon the

property and identify the claim.

2 Lindley (3rd Ed.) pp. 902-903.

(3) Nothing is shown to differentiate the claim in

controversy from the other claim of the same designa-

tion "16 Below Creek" (Plaintiff's Exhibit "A").

(b) Defendant's Contention is Unsound That a Location by
Plaintiff is Insufficient, Before the Expiration of the

Ninety Days (Provided for the Recording- of Defendant's

Notice)

.

(1) It is refuted by the wording of the statute

itself, which provides that:

"* * * if a full comnliance with the pre-

ceding provisions of this act shall have been made
before any location by another, such compliance

shall operate to prevent the abandonment or for-

feiture of such claim and save the rights of the

original locator." (Session Laws of Alaska, 1915,

p. 12.) (Underscoring ours.)
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The defendant liad not fully complied with the

statute, for the many reasons set forth in plaintiff's

opening brief, pages 16 to 27.

(2) The case of Sturtevant v. Vogel, 167 Fed. 448,

cited on page 33 of defendant's brief, is not authority

to supi>ort the contention made. It merely decides

that where stakes had been removed from the ground,

a subsequent locator cannot complain of discrepancies

between the location notice and the recorded certifi-

cate, there being no evidence that he had ever seen

either of them.

(c) The Question of Citizenship Was Properly Raised and

Presented Below .

(1) The verdict of the jury was deemed excepted

to without the exception being taken or stated

(Sec. 1056, Comp. Laivs of Alaska). And this excep-

tion was called to the attention of the trial Court on

the motion for new trial, and was one of the grounds

of that motion (Tr. p. 333). The trial Court was

thus given an opportunity to correct the obvious error

that the complaint failed to allege, or the findings or

verdict to show, that the defendant was or is a citizen

of the United States. The trial court overruled the

motion (Tr. p. 366) and permitted the error to be

certified to this Court (Tr. p. 373). The citizenship

question, therefore, is not raised for the first time

here.

(2) The doctrine that every man, in the absence

of proof to the contrary, is considered a citizen of the

country in which he resides, has not been recognized

with reference to adverse suits, so far as we can find.



16

and the Arizona cases cited on page 35 of defendant's

brief do not so hold. These cases had to do with

possessary mining rights and not the statutory pro-

ceedings for patent or adverse.

(d) No Attempt is Made to Meet the Proposition That This
Court Should Review the Order of the Court Below, Over-

ruJing the Motion for New Trial and in so Doing, Should
Consider, Among Other Grounds of the Motion, That the

Evidence is Insufficient to Justify the Verdict.

This contention is merely brushed aside by counsel

with the statement that they do not believe this Court

will consider overruling its long established practice

(Defendant's Brief, p. 39).

We earnestly contend that this question (presented

in Plaintiff's Opening Brief, pp. 54 to 62) should have

serious consideration; that the established practice of

the Court has apparently disregarded specific statu-

tory requirements, and we respectfully urge that this

Court will desire to correct it.

CONCLUSION.

For the sake of brevity only we refrain from com-

menting on other arguments of counsel which we
believe do not meet the assignments of error.

For all of the reasons stated in this and in plain-

tiff's opening brief, we urge that the judgment be

reversed and a new trial ordered.

Dated, San Francisco,

December 11, 1926.

Herman Weinberger,

Louis K. Pratt,

Attorneys for Plaintiff in Error, ^i


